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U. 3. District Court. 
[Southern District of New York.] 


Before the Honorable SAMUEL R. BETTS, District Judge. 


(October Term, 1851.) 


Josuua CranpELL, Respondent, Cuartes Cieave.anp, Stipulator, ads. 
Enias Cropsey. 


Judgments and decrees rendered in the United States Courts duly recorded, become liens on 
lands situate within the district in which the judgment or deeree is rendered. 

It is not necessary to their validity and effect that they be registered in any state office, nor in 
the particular county within which the land lies. 

The marshal executes final process on such judgments and decrees throughout the district. 

The Act of Congress of July 4, 1840, applies to and adopts the state laws respecting the ter- 
mination and limitation of liens. The method by which liens are acquired in United States 


Courts was determined by previous laws. 
The State Act of May 14, 1840, has no relation to the duration of judgment liens on lands, it 
applies solely to the method by which liens on land may be acquired in State Courts, 


The facts appear in the opinion of the Court. 
Morrill and Betts, for Libellant. 
Woodruff, for Respondant. 


October 14.—Berrs, J—An action in personam was instituted by 
the libellant against the respondent on the 17th of October, 1849. 

After a default against the respondent, and various intermediary 
proceedings, he put in an answer, and on the 4th of November, 1850, 
filed a stipulation entered into by Charles Cleaveland, to pay the 
money awarded by the final decree rendered in this court or in any 
appellate court. 

The cause was heard in court, and a decree rendered for the libel- 
lant for the sum of $428 ¥43,, on the 28th day of December there- 
after, and an execution thereupon issued against him Jan’y 31, 1851. 

On the 4th of February an order was entered for the stipulator to 
show cause why he should not perform his stipulation, and the 15th 
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day of the same month, a decree was rendered against him upon the 
stipulation, that he pay and satisfy the sum of $226 77, the amount 
remaining unpaid, and which decree was then docketed by the clerk 
in the docket-book of judgments of the court. 

On the 29th of April execution was issued on the last mentioned 
decree against the stipulator, and delivered to the marshal, who 
levied it on certain real estate situate in Williamsburgh, King’s 
County, and advertised the property for sale on the 7th day of Octo- 
ber, instant. 

On an affidavit by the stipulator, that no notices of the adver- 
tisement had been publicly affixed at Williamsburgh, and that the 
decree had not been docketed in the Clerk’s office of King’s County, 
and that a large amount of real estate, consisting of numerous dis- 
tinct parcels and lots, were advertised by the marshal for sale, this 
court ordered a stay of proceedings on the execution to enable him 
to move to quash the execution, or for other relief. 

On the hearing of the motion, the libellant proved that notices of 
such sale had been duly affixed in three of the most public places in 
Williamsburgh to the knowledge of the stipulator, and that he had 
applied at the marshal’s office for a short stay of sale, promising if it 
was adjourned one week, he would in the meantime pay the debt, 
interest and costs. 

It was stated on argument and not denied, that the reason so 
many parcels of land were levied on was, that the property was 
largely encumbered and it was impossible to obtain bids on any 
particular lots sufficient to satisfy the decree. 

The equities of the motion being thus met and repelled, the right 
of the stipulator to relief rests solely upon the question of law raised, 
whether the judgment or decree of this court binds real estate situat- 
ed in King’s County, without the judgment is also docketed in the 
clerk’s office of that county. 

The argument for the defendant is, that the Act of Congress, July 
4, 1840, § 4, (5 U. S. L. 393), adopts the laws of the State of New- 
York then in force, and renders the same proceedings necessary in 
the United States courts as in the state tribunals, to obtain a lien by 
judgment on real estate. 

The language of the act is this—“ Judgments and decrees here- 
after rendered in the Circuit and District Courts of the United States 
within any state, shall cease to be liens on real estate or chattels, 
in the same manner and at like periods as judgments and decrees of 
the courts of such state now cease by law to be liens thereon.” 

The section then repeals the 8th, 9th, and 10th sections of the act 
of the preceding session, March 8, 1839. 

The provisions of those repealed sections will indicate what par- 
ticular purpose and object Conger had in mind and intended to 





effect in the passage of the act of 1840. 

The 10th section limited the duration of judgment liens, but was 
so framed as to work gross inequalities between judgment creditors ; 
for, under it, a judgment rendered the 2nd of March, held its lien but 
five years, whilst one given two days after would retain it ten years ; 
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and, besides, retro-acted without notice upon the rights of judgment 
creditors already acquired, cutting them off from the remedy the law 
had given them on judgments previously rendered. (5 L. U. S. 338.) 

It was palpable that private suitors, and the United States them- 
selves, might be great sufferers under the act; for, on the records of 
the federal courts in this state, there remained at that day unsatisfied 
judgments in favor of the United States to an amount of millions of 
dollars. It is, furthermore, manifest, that the legislation was aimed 
solely at this state, and had been promoted either by the influence 
of local officers here, or practitioners in the State Courts, to be bene- 
fited by it. Congress had every motive and interest opposed to 
partial legislation of that character, and at the first session after 
that enactment, repudiated all those provisions and adopted regula- 
tions which should be common to all the states. 

The bill was reported to the Senate by the Judiciary Committee, 
April 18, and was passed without amendment, and sent to the House 
April 29. (Senate Journal, 1840, pp. 323, 344.) 

It was reported to the House by their Judiciary Committee, with- 
out amendment, June 19, and was read and passed June 20, (House 
Journal, 1840, 1134, 1135,) and approved July 4, 1840. 

It is plain upon this law, as also on that of 1839, that Congress 
acted upon the assumption that judgments and decrees of the United 
States Courts are liens on real estate, and meant only to provide the 
compensation clerks of courts should receive for searches and certifi- 
cates therefor, and to fix the time when such liens should terminate 
and cease. In both these particulars, it referred to the existing laws 
of the state, and by the State Act in force when this law passed the 
Senate, the judgment ceased to bind lands after ten years, as against 
bona fide purchasers, &c. (2 Rev. Stat., 350, § 3.) 

After the above act had passed the Senate, and whilst it lay un- 
acted upon in the House, the Legislature of New-York, May 14, 
1840, passed an act “ concerning costs and fees in courts of law, and 
for other purposes ;” the 25th section of which, it is contended, is 
adopted by the last Act of Congress, and governs the present case. 

That section is as follows: —“* No judgment or decree which shall 
be entered after this act takes effect, shall be a lien upon real estate, 
unless the same shall be docketed in books to be provided and kept 
for that purpose by the County Clerk of the county where the lands 
are situate,” and by the last section it was declared the act should 
take effect the first day of June next. (Session Laws, N. Y., 1840; 
Ch., 386, pp. 334, 336.) This act did uot alter the existing law of New- 
York respecting the running out or terminating of judgment liens; 
they remain as before, extinguished by payment, or presumption of 
payment, (2 R. S. 30, 46, 47,) or the lapse of ten years after they 
were docketed, (4 Kent, 485; 2 R. S. 359, § 4.) : 

It, in effect, merely took away the privilege granted by previous 
laws for executions to be issued to sheriffs of different counties on 
judgments and decrees of the highest courts in all cases, and limited 
the power to sell real estate to executions on judgments thereafter 
docketed in the county where the land lay. Liens by judgment or 
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decree are made local and territorial, and must be rendered or regis- 
tered in the county in which the real estate is situated. The juris- 
diction of the Supreme Court and County Courts are placed on the 
same footing in this respect. But this is no regulation of the manner 
or period in which existing liens shall cease. It declares when only 
they shall come into being and effect. 

The Revised Statutes had fixed the period when judgment liens 
should cease. No execution could be issued upon them after two 
years, unless revived by scire-facias, and after the lapse of ten years 
they cease to be liens against bona fide purchasers, (2 R. S., 359, § 4,) 
and after the lapse of and after twenty years, they will be presumed 
satisfied and paid. (2 R. S., 228, § 46, 47; ibid. 477, § 1.) 

It is not to be supposed Congress would make the validity of judg- 
ments and decrees in the United States Court dependant upon the 
acts of County Clerks or other local officers of the states, over whom 
it could have no control. (2 McLean Rep., 83, Dean v. Jones.) Upon 
the hypothesis of the argument for the defendant, the judgment of 
the federal court, although operating throughout the district, (5 Ohio 
R., 398, Lellan vy. Corwin,) yet it affords creditors no remedy for 
their debts against the real estate of debtors situate within the dis- 
trict, without the concurrence and co-operation of a State Clerk in 
each county within the district. It would require a very plain ex- 
pression of the intention of Congress so to trammel the action of 
its own courts, and the remedies of suitors therein, before the ap- 
propriate remedy could be denied them upon the terms or opera- 
tion of a state law alone. 

If the law now requires a judgment of the United States” courts 
to be registered in King’s County, to bind real estate there, it also 
requires the same act to be done in the County Clerk’s office in the 
City of New York, and in effect abrogates the duties of their own 
officers, and transfers them to a county officer of the state, who may 
perform the service or not at hisoption. The improbability that any 
such intendment could have entered into the enactment of the act 
of 1840, supplies a strong reason against that interpretation of it. 
The language of the act is fully satisfied by holding that it applies, 
not to the manner of creating liens, but exclusively to the mode and 
time of terminating them, and through which parties affected by 
them can become freed from their operation. 

So far as the meaning of Congress as to the description of staté 
laws, which were to be adopted by this statute, can be inferred from 
the existing condition of the United States law in respect to the 
State of New-York, the act of 1840 most palpably had reference to 
the statutes for a long time in force here, and not to one only passed 
in this state twenty days previously, and in which the provision in 
question seemed to be thrown in casually in a very short section, the 
act being a long one and by its title seemingly devoted to other 
objects. 

Laws had been passed by the State Legislature in 1830 ; (2 Rev. 
Stat., Ist ed., 557, § 41, 42, 43 ;) and in 1842, (Sess. Laws, ch. 210, 
§ 2,) to have transcripts of judgments docketed in the United States’ 
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Courts in this state, obtained by the clerks of the Supreme Court of 
the state, and made part of their dockets, to be kept and examined 
the same as state judgments. 

The state having no authority to enforce the execution of theselaws, 
it is not improbable that the act of Congress of 1839 was passed in 
part with a view to aid that object, for § 8 directs the Clerk of the 
United States’ Courts, in the City of New-York, to transmit certified 
copies of his judgment dockets to the Clerk of the State Supreme 
Court, in the City of New-York ; (5 U. S. Laws, 338.) 

This act must at all events be taken as expressing the extent to 
which Congress was willing to go at that time, in making the dockets 
of judgments in the United States’ Courts in this state, conform to 
and become part of the state dockets, and as has been before shown, 
after the experiment of one year, Congress withdrew even this con- 
cession, and repealed the provision absolutely, substituting nothing 
of the like character in its place. This would denote an intention to 
leave the matter of docketing judgments, and searches in respect to 
them, wholly to their own officers, without any reference to the 
method of keeping or publishing such dockets by the state officers. 

The jurisdiction of the United States’ Courts is territorial, over 
districts, and has no regard to the local subdivisions within the states, 
of counties, cities, towns or parishes; (2 McLean’s Rep., 78, 84; 7 
Howard Rep., 760; Wallace, Jr., 202.) Its processes run throughout 
the district, and its officers to serve mesne and final process, act min- 
isterially in aid of the court, and have authority coextensive with the 
district and the district composes in effect but one county. 

But with respect to the Supreme Court of this state, it only acts 
through ministerial officers appointed for the particular county where 
its process is to be executed, and there would be great fitness and 
unity (in addition to the matter of conveniency to parties affected by 
judgments) in requiring evidence of the existence of a judgment to 
be registered in the county, whose sheriff is to enforce it against real 
property ; and those local officers being all alike subject to the state 
law, it is as easy to require the services of County Clerks to keep the 
dockets of a Supreme Court Clerk, as to allot the duty to him alone. 
This is wholly different with the United States—a direct enactment 
by Congress that the County Clerks within the State of New-York 
should docket judgments rendered in the Federal Courts within the 
state, would be nugatory, and an indirect requirement, by rendering 
it necessary to a judgment creditor to have it done, would in parity 
of reason be equally ineflicacious and void. 

But as already intimated, the state act of May, 1840, has relation 
only to the manner in which liens on land shall thereafter be created 
or acquired. 

It is not enough now under the state law to enter a judgment in 
the Supreme Court to render it a lien throughout the state ; but the 
statute directs something more to be done before such lien is brought 
into existence. Its words are no judgment or decree which shall be 
entered after this act takes effect, shall be a lien upon real estate un- 
less, &c. The registry within the county where the land lies, is thus 
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made a condition to any lien coming into being. It is not the lan- 
guage or purpose of the act of Congress to provide for erecting or 
constituting liens by judgments or decrees, in the manner done under 
the state law—that method was already established by its own laws 
and procedure; (1 Peters, 453; 1 Kent. Com., 248, note c;) and the 
plain bearing, as well as legal construction of the statute, limits its 
operation to the manner and period in which existing liens shall cease 
to be’such. Three methods, manners or periods of terminating them, 
under the state, are above shown to be in force, and those provisions 
only of the state law, the act of Congress has adopted. 

The process act requires that writs of execution and other final 
process, issued on judgments and decrees, rendered in any of the 
courts of the United States, and the proceedings thereupon, shall be 
the same as used in the states respectively, when the act passed, 
(May 19, 1828 ;) (4 U. S. Laws, 281, § 3.) 

This statute has no relation to the point in controversy in this case, 
because the filing or entry of transcripts in a particular county is no 
way connected with the proceeding to be had in executing final pro- 
cess on the judgment. The latter is ministerial wholly, the other 
relates to the creation of the judgment, or its encumbrance on the 
property sought to be sold. 

The case of Massingill v Drum,'7 How. Rep. 760, before cited, is 
strong, and direct to the point, that the judgment of the United States 
Court creates a lien in this state coextensive with the district, not to 
be divested or varied by any subsequent legislation of the state ; and 
as the right to this lien was anterior to the state act of 1840, and in 
no way derived from or strengthened by that act, its provisions can- 
not operate to divest the right, any more than an express legislative 
enactment now passed would prevent judgments and decrees of the 
United States’ Courts becoming liens on real estate within the state. 

The precise point in controversy on this motion would appear to 
have arisen and been decided in the Circuit Court for the Eastern 
District of Pennsylvania, in 1848, after the act of Congress of 1840 
went into operation. The court do not notice that act in its decision 
as in any way affecting the question. It must have had a most im- 
portant bearing on the point, if the position taken for the defendant 
here is sound, because a statute of Pennsylvania, limiting liens of judg- 
ments to the counties in which they are rendered, was in force at the 
enactment of the act of Congress, and had been since 1799. ° 

The decision of the court was, that the judgment in the United 
States Court was a lien throughout the Eastern Distriet of Pennsyl- 
vania, and was not limited to the county in which it was rendered or 
recorded. (Lombard v. Bayard, Wallace. J., 196, 7 vol.,. Pennsyl- 
vania Law Journal, 250.) 

The limitation of the lien by a state law, rests on different princi- 
ples and will govern its duration in the United States’ Courts equally 
as in state courts. (1 Baldwin. R., 273, 274.) 

I am clearly of opinion that the lien in the present case extended 
to the lands of the defendant in King’s County, on docketing the 
decree in this court, and that the motion to set aside the execution 
must be denied, with costs. 


cata 


a atraei tect 


OLLIE TIPE FOIE I ES 





eee ee ae 








THE NEW-YORK LEGAL OBSERVER. 7 
Supreme Court—Corning & Winslow ». The Troy Iron and Nail Factory and Burden. 











N. D. Supreme Court. 


Corninc & Winstow agt. Tue Troy Iron ann Nar Facrory anp 
H. Burpen. 


(Albany Special Term—May, 1851.) 


INJUNCTION. 


Where the plaintiff appears to be entitled to a decree for a perpetual injunction, he may 
have atemporary injunction also, pendente lite, provided it is neeessary to protect him from 
injury. The law in regard to injunctions has not been materially changed. (The case of 
Cure agt. Crawford, 5 How. 293, not concurred in.) 

It is not enough for a plaintiff, to entitle him to a temporary injunction, to show that the conti- 
nuance of the acts complained of will do him an injury ; he must also show that it is a 
case in which he will be entitled to final relief by injunction. 

The obstruction of water courses are such grievances as call for the equitable remedy by 
injunction. (Story’s Eq. Juris. §927; Eden on Injunctions, 168 ; Angell on Water 
Courses, § 444, &c.) 

Where the defendants constructed a large reservoir above their mills, by damming the stream 
and erecting a dyke for the purpose of securing a more equable and continuous flow of the 
water ; which gave to them a control over the water ; and which, plaintiffs claimed, were 
exerted by the defendants to the great damage and injury of the plaintiffs in the use of their 
mills aud machinery below on the same stream (notwithstanding it appeared that said reser- 
voir might, with proper management, have been beneficial to plaintiffs) ; and it appearing 
that both parties were equally entitled, as riparian proprietors, to the use of the stream, 
held, that the plaintiffs were entitled to an injunction, pendente lite, of an action for 
damages for such injuries, and to secure protection against future injuries of like character. 


This was an application for an injunction to restrain the defend- 
ants from closing the waste gate of their dam or reservoir. An 
injunction had been allowed by a justice of this court at chambers, 
which was subsequently modified on application of the defendants, 
and an order made to show cause at special term why an injunction 
order should not be made according to the prayer of the complaint. 
The application was made on the complaint and affidavits, and was 
also resisted on affidavits. Many affidavits were read on both sides. 
The facts are sufficiently stated in the opinion of the court to show 
what questions of law were decided. 


Hill and Porter, for plaintiffs. 
Samuel Stevens, for defendants. 


Parker, J.—The mills of the defendants are situated on the Wy- 
nant’s Kill, above, and eastwardly of the mills and machinery of 
the plaintiffs. Both parties claim the right to use the water as 
riparian proprietors of the land over which the stream passes. 
The land of the plaintiffs has been owned and occupied, and the 
water of the stream used for hydraulic purposes, by them and the 
persons under whom they claim, for over sixty years. The defend- 
ants derive their title to the land above, on the same stream, from 
the same common source ; though it has been held and enjoyed by 
them for a term of time much shorter than that of the plaintiffs. 

In 1846, the defendants constructed a large reservoir above their 
mills, by damming the stream and erecting a dyke on the north side, 
for the purpose of securing a more equable and continuous flow of 
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the water, which was liable to be interrupted by mills still further 
up on the same stream. That dam, being carried away by a freshet 
in the autumn of 1850, was rebuilt by the defendants. The reservoir 
was large in proportion to the size of the stream, and gave to 
the defendants a control over the water that might be exerted to 
the great detriment of the plaintiffs. The plaintiffs claim that it 
has beenso exerted. That at times they have been for a long time 
deprived entirely of the natural flow of the water, and at other times 
the water has been discharged upon them in torrents, to their very 
great injury. The plaintiffs allege that this has been done frequently, 
unnecessarily, and at unseasonable hours, and with a view to their 
injury ; and that in consequence thereof, the plaintiffs’ several mills 
dependent upon the stream for water power, and for water for gene- 
rating steam, have been rendered at times useless. That great 
numbers of their workmen have been interrupted in their labor, 
and that the plaintiffs have been delayed and prevented from com- 
plying with their business engagements. It appears that the amount 
invested in the plaintiffs’ mills and machinery is not less than 
$250,000, and that such property would not be worth more than one- 
eighth of such valuation for manufacturing purposes, if deprived of 
the uniform use of the stream of water in question. : 

The evidence before me is certainly very conflicting upon many 
of the matters in controversy—and upon most of them, it is not 
necessary at this stage of the action to express any opinion. It can 
not be doubted, however, but the plaintiffs have sustained great 
injury from the irregular supply of the water, and that such irregu- 
larity is principally chargeable to the defendants’ reservoir, and to 
the manner of its use. This action is brought to recover compen- 
sation for such injury, and to secure protection against future injuries 
of a like character. 

I do not see that either party has gained or lost any legal rights to 
the use of the water by prescription. Both parties have a right to 
the use of the stream, according to its natural and accustomed cur- 
rent, unless there has been a diversion, or a use of the water in a 
manner inconsistent with its full enjoyment, for a time sufficiently 
long to ripen into a legal right. (Merritt v. Brinckerhoff, 17 John. R. 
306 ; Angell on Water Courses, 4th ed. § 115 to 119, and cases there 
cited.) 1 think this case governed by the well settled principle, 
that every riparian proprietor has a right to a reasonable use of the 
water, as it passes over his land; and for that purpose, he may erect 
a dam and machinery, subject however to the limitation, that the 
water must be so used as to protect the owner of similar property 
below, against serious damage. Both parties are allowed to partici- 
pate in the benefits of the stream to a reasonable extent. 

It is certainly no answer to this application or to this action, to say 
that the plaintiffs have been benefited by the construction of the 
reservoir. The reservoir, properly managed, may be beneficial to 
the plaintiffs, by equalising the flow of the water ; but improperly 
managed, it might greatly increase the irregularity of the supply. In 
no case can a defendant escape liability for doing an injury by setting 
up an independent benefit conferred on the plaintiff. 
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It is objected that this is not a proper case for relief by injunction. 
To entitle the plaintiffs to such a remedy, their legal rights should, 
in the first place, be clearly established. They are so, I think, in 
this case. The right of the plaintiffs tothe use of the water is not 
controverted. The fact that such right has been invaded is also 
shown by the proofs before me. 

Is the injury of such a character as to warrant an interference by 
injunction? I cannot concur in the conclusion of the learned justice, 
who delivered the opinion in Cure v. Crawford, (5 How. Pr. KR. 293,) 
that, under the code, an injunction may be granted in every case 
where the act sought to be restrained would “ produce injury to the 
plaintiff.” The 219th section of the code of 1849, under which, it is 
supposed, such provision is made, reads as follows : “ Where it shall 
appear by the complaint, that the plaintiff is entitled to the relief 
demanded, and such relief, or any part thereof, consists in restraining 
the commission or continuance of some act, the commission or con- 
tinuance of which, during the litigation, would produce injury to the 
plaintiff, &c., a temporary injunction may be granted to restrain 
such act.” This is only saying, that where the plaintiff appears 
to be entitled to a decree for a perpetual injunction, he may have a 
temporary injunction also, pendente lite, provided it is necessary to 
protect the plaintiff from injury. That is to'say, that the act may 
be restrained by temporary injunction, if the commission of it would 
produce injury to the plaintiff ; and if, also, the nature and extent 
of the injury be such as to entitle the plaintiff to a final perpetual 
injunction. Both these grounds must be shown to exist before a 
temporary injunction can be allowed. If this is the right construc- 
tion of the section, the law in regard to injunctions has not been 
materially changed. There was certainly no reason for changing it, 
and I cannot think it was intended to do more than to regulate the 
practice, and render it uniform. 

The construction given in Cure agt. Crawford has been sought to 
be upheld, because in the code of 1848, § 193, the words “ great, or 
irreparable” were inserted before “injury,” which words have been 
omitted in the code of 1849, in the section above quoted. The effect 
of these words in the code of 1848, was to restrict the issuing of tem- 
porary injunctions to very narrow limits. Under that section, the 
plaintiff, to obtain such injunction, was required to show not only 
that he would be entitled to a final perpetual injunction, but also 
that the injury, pendente lite, would be “ great or irreparable.” 
There were many cases in which a final injunction might be decreed, 
where the injury, if committed, would have been less serious ; but in 
no case under the code of 1848, could a temporary injunction issue, 
unless the act restrained would, if committed, produce an injury 
“great or irreparable.” This was a new restriction upon equitable 
remedies that could not have been deemed necessary, and therefore 
the section was amended in 1849. 

If the true construction of the 219th section of the code of 
1849 is, that an injunction may be issued in every case of injury 
or threatened injury, then the plaintiff is entitled to it whenever a 
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trespass has been committed upon his property, and even when 
injury is threatened to his person. Injuries of every description, and 
of the most trifling character, would entitle a plaintiff to an injunc- 
tion. But if, in addition, the plaintiff, to entitle him to such tem- 
porary injunction, must show that it is a case in which, by law, he 
will be entitled to a final perpetual injunction, then there is no reason 
to complain of the section in question. 

It is not enough, therefore, for the plaintiffs, to entitle them to 
a temporary injunction, to show that the continuance of the acts 
complained of will do them an injury. They must also show 
that it is a case in which they will be entitled to final relief by 
injunction. 

In regard to private nuisances, the interference of courts by way 
of injunction, is undoubtedly founded upon the ground of restraining 
irreparable mischief, or of suppressing oppressive and interminable 
litigation, or of preventing multiplicity of suits ; (Story’s Eq. Juris. 
§ 925, and cases there cited ;) and Story says, “there must be such 
an injury as, from its continuance or permanent mischief, must occa- 
sion a constantly recurring grievance, which cannot be otherwise 
prevented but by injunction ;” and (§ 927) he enumerates the destruc- 
tion of water courses as being of that description. It is well settled 
that the equitable remedy by injunction is applicable to such a case. 
(Eden on Injunctions, 168 ; Angell on Water Courses, §§ 444, 445, 
446 ; Finch v. Resbridger, 2 Vern. R. 390 ; Society, Gc. v. Morris 
Canal Co., 1 Saxton Ch. R. 157; Smith v. Adams, 6 Paige R. 485.) 
In Robinson v. Lord Byron (1 Bro. C. C. 588,) where an injunction 
was prayed for against using the water of a stream in any other man- 
ner than it had been used before; and it appeared thatthe defendant 
sometimes withheld the water, and at other times discharged it in 
such quantities as to create a danger of sweeping away the plaintiff’s 
mills, the injunction was granted as prayed, until an action then 
pending for the injury complained of was decided ; and the right 
being found for the plaintiff, the injunction was made perpetual. It 
has been frequently decided that courts of equity have concurrent 
jurisdiction with courts of law, in a case of private nuisance for 
diverting or obstructing an ancient water course, and may issue an 
injunction to prevent the interruption. (Eden on Inj. 164, rule 7; 
Gardner v. Newburgh, 2 John. Ch. R. 162; Van Bergen v. Van 
Bergen, Id. 272; Belknap v. Belknap, Id. 463; 3 John. Ch. R. 282; 
5 Id. 101 ; 6 Id. 489; Case v. Haight,3 Wend. R. 632 ; Angell on 
Water Courses, § 450 ; Arthur v. Case, 1 Paige R. 447.) In addition 
to the consideration that injuries of this nature are generally irre- 
parable—and such is, I think, clearly shown to be the case in this 
instance—the continuance of the injury would in time ripen into an 
adverse prescriptive right, in violation of the legal rights of the plain- 
tiffs. This is also assigned as a reason why the injured party in 
such case should have the protection of a preliminary injunction. 
(Angell on Water Courses, §449, and cases there cited.) The 
plaintiffs are therefore entitled to the protection of an injunction, 
pending the litigation. 
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It is next objected, that if the plaintiffs are entitled to a prelimi- 
nary injunction, it cannot be granted in the form specifically asked 
for in the complaint; and therefore that the application should be 
denied. Thisis an application to grant, not to dissolve an injunction. 
The complainants pray specifically in their complaint, for an injunc- 
tion restraining the defendants from closing the gate of their dam. 
Such an order would relieve the plaintiffs, because it would give 
them the natural flow of the stream ; but it might inflict a great and 
unnecessary injury on the defendants, by depriving them entirely 
of the use of the water of the stream; because it appears that the 
defendants’ machinery is propelled by water conducted to their 
water-wheel by an aqueduct leading from the defendants’ reservoir. 
Such an order would be clearly inequitable. Both parties are 
entitled to the use of the stream; and no order must be made for 
the protection of the plaintiffs, which will infringe upon the legal 
rights of the defendants. 

An injunction order can be made, however, which will protect the 
plaintiffs, and will not interfere at all with the defendants’ enjoyment 
of the water ; viz., an order restraining the defendants from raising 
the waste gate of the dam. Such relief is entirely consistent with 
the facts alleged in the complaint, and may be granted under the 
general prayer for relief. (1 Barb. Ch. Pr. 37, Colton v. Ross ; 2 
Paige, 396, and cases there cited.) By keeping the gate closed, the 
plaintiffs will get all the surplus water after the filling of the defend- 
ants’ reservoir, either from the overflowing of the dam, or through 
the defendants’ aqueduct ; and will: be saved the annoyance of a 
deprivation of water, and the injury resulting from the water being 
poured down suddenly upon them. 

The injunction order must therefore be so modified as to require 
the defendants, and each of them, to refrain and desist from 
opening or permitting to be opened the waste gate of the defendants’ 
dam, except on a sudden emergency it shall become absolutely ne- 
cessary todo soin order to repair their said dam or machinery ; 
and then only on due notice to the plaintiffs, and at an hour least 
likely to conflict with their interests: and that the defendants do 
also refrain and desist from opening or using the gate of the aque- 
duct, leading from the defendants’ reservoir to their machinery, 
except when the defendants are using the water to propel their 
machinery, and they must be enjoined generally against impeding 
the uniform and continuous flow of the water from the pond above 
said dam. 
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Before the Honorable Judge JOHN W. EDMONDS. 
[Special Term, New-York, September 1851.] 
Smita agt. Locxwoop, Agent, &c., and Woon. 


MOTION FOR INJUNCTION. 


A member of a class of persons having a common interest in the subject matter, cannot 
maintain a suit in his own name, and for his individual benefit. 

To avoid unnecessary litigation, however, one may bring a suit in behalf of himself and all 
others who are equally interested with him, but this must be distinctly stated in the outset. 
If, because of the inconvenience, all are not brought in as parties, the suit must still be for 
the benefit of all. 

Quere. Has the whole class engaged in a certain manufacture a right to bring a suit for 
the violation of the statute.regulating the employ of convict labor in the State Prison ? 


In this case the complaint was filed by the plaintiff in his own 
name, alone and solely for his behoof, to obtain a perpetual injunction 
to restrain the performance of a contract between the agent of the 
State Prison at Sing Sing, and the defendant, Wood, for the manu- 
facture of saws by convict labor. It was averred that the chief sup- 
ply of saws for the consumption of this state, was not imported from 
other countries or states, and the plaintiff was a journeyman saw- 
maker, and as such, would be injured by the contract in question. 

An order was granted to show cause why a preliminary injunction 
should not issue against both the agent of the prison and the con- 
tractor. : 

On the motion, affidavits were read on both sides, on the question 
whether the chief supply of this state was of domestic or foreign 
fabric ? 


Holmes, and John Graham, for Plaintiff. 
R. Lockwood, for the Agent. 
E. R. Carpentier, for Defendant Wood, 


Epmonps, J.—The chief difficulty I had on the argument was, as to 
the right of the plaintiff to bring this suit. 

The plaintiff nowhere in his complaint alleges that he has any 
individual and separate interest in the subject, but only an interest 
in common with all others in this state who are engaged in the 
manufacture of saws, and here two questions are raised : 

1. Has the whole class of those engaged in that manufacture a 
right to maintain a suit for a violation of the statute? and, 

2. Has any member of that class a right to bring a suit in his own 
name, and for his own behalf alone, or must he sue in others having 
a common interest with him ? 

I do not here consider the first question, because I consider the 
others as decisive of this motion. 
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It is a general rule in that class of suits, where an injunction is 
prayed for, that all persons interested in the subject matter of the 
controversy must be made parties, for the reasons that otherwise the 
rights of persons who have no opportunity of being heard may be 
passed upon in their absence, and a multitude of suits might be ne- 
cessary before the question could be determined. There is, however, 
a well established exception to this rule, and that is, where the par- 
ties are so numerous that it would be impossible to bring them all 
in, or if brought in, to prevent the suits being continually abated by 
death or a change of interest. 

In such a case, it has been allowed, in order to remedy an inconve- 


. nience which might in some instances amount to an insuperable ob- 


stacle, for one of the parties in interest to commence a suit in behalf 
of himself, and all others equally interested with him; and this must 
be distinctly stated in the outset, because, those others might acquire 
an interest in, and control over the suit, of which it would not be in 
his power to deprive them. 

But the exception has never extended so far as to allow only one 
of several having a common interest to sue without making the 
others parties. If it were otherwise, numerous suits might be ne- 
cessary, in none of which could the whole question involved be dis- 
posed of any further than as it affected some particular one of the 
many who had an equal right to sue. 

The case before me is an apt illustration of the rule and its operation. 

If this plaintiff, having only an interest in common with all others 
pursuing the same calling, can maintain his suit alone and for his 
own benefit only, then every one of those others can do so, and the 
defendants be subject to suits brought by every person in the state en- 
gaged like the plaintiff in the manufacture of saws, and the decision 
of any one of these numerous suits would necessarily put an end to, 
or dispose of the question involved alike in all of them. This would 
overwhelm both courts and suitors with unnecessary litigation. 

To avoid these inconveniences on both sides, the practice has been 
adopted, and rigidly adhered to, of allowing one to bring his action 
without making the others parties, provided, however, he would 
bring it in behalf of himself and the others. 

If, however, the party has an interest in the subject peculiar to 
himself, and not enjoyed in common with others, he may may main- 
tain a suit in his own name and for his own benefit. 

These rules are well established, of great practical utility, and 
cannot be safely departed from, and they are decisive of this motion. 

The plaintiff does not set up any interest separate and peculiar to 
himself, but only an interest which he enjoys in common with all 
others engaged in the same branch of mechanical labor. Yet he 
does not make those others parties to the suit, nor does he bring his 
suit in their behalfas well ashisown. This he cannot do. He can- 
not, in the form in which he has brought this suit, maintain it, and 
as a matter of course, have the injunction prayed for. 

I, therefore, deny the motion for an injunction, solely upon this 
ground, and without intending to express any opinion upon the other 
questions involved. 
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N. D. Superior Court. 
(City of New-York.) 
Before Mr. Justice DUER. 
October, Special Term, 1851. 
G. Apotpx Newman v. Morirz Orro AnD ANOTHER. 


PLEADING——EVIDENCE. 


In an action for libel or slander, matter pleaded only in mitigation of damages, is not a defence 
in whole or in part, and is, therefore, not a subject of demurrer. The plaintiff is not bound 
to traverse such matter in his reply. 

The question, whether facts so stated can be properly admitted in evidence, is to be determined 
by the judge upon the trial. 


This was an action for libel, in which the defendant in his answer 
availing himself of the permission given by § 165 of the Code, alleged 
both the truth of the matter charged as defamatory, and also for the 
purpose of reducing the damages certain mitigating circumstances— 
and to this part of the answer, and this only, the plaintiff demurred. 


J. Luz, for Plaintiff. 
L. S. Ashley, for Defendant. 


October 25.—Duer, J.—The question which this demurrer was in- 
tended to raise, namely, whether the eircumstanees, which the an- 
swer alleges in mitigation of damages, can be properly admitted in 
evidence, 1 must decline to consider, since I am satisfied that mat- 
ter, which is pleaded only in mitigation of damages, is not a subject 
of demurrer at all. It is only when the new matter in an answer is 
alleged as a defence to the action, as a legal bar in whole or in part 
to the plaintiff’s recovery, that a demurrer can be necessary or 
proper; and that mitigating circumstances are not a defence in the 
proper sense of the term, is evident from the fact that if pleaded 
alone, the answer would be struck out as frivolous, and the plaintiff be 
entitled to an immediate judgment. It was said that mitigating cir- 
cumstances, although not a full, are certainly a partial defence, and 
that a partial defence is just as competent and proper in an action 
for a tort as upon a contract ; but there is a very material distinc- 
tion, which was overlooked upon the argument. Where the object of 
the suit is to recover a definite sum of money, the necessary effect of 
a partial defence when proved, is to reduce pro tanto the amount of 
the plaintiff ’s recovery ; but in suits in which the damages are un- 
certain, and in a measure arbitrary, the effect of the evidence, which 
is given for the sole purpose of reducing the amount, rests entirely 
in the discretion of the jury, who, notwithstanding all the circum- 
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stances relied upon may be proved, may still give all the damages 
which the plaintiff claims. Mitigating circumstances are, therefore, 
not a legal bar to a recovery of any portion of the damages which 
the plaintiff seeks to recover, and hence it is that while the rules of 
just pleading have sanctioned a partial defence in actions upon con- 
tract they have never allowed a defence, which, admitting the cause 
of action, seeks only to reduce the amount of damages, to be pleaded 
in any action for an injury to person, character, or property. It is 
true, that the code now permits a defendant who justifies in an action 
for libel or slander, to allege in his answer any mitigating circum- 
stances which he thinks may reduce the amount of damages, (Code, 
§165,) but the permission thus given has not altered the nature and 
effect of the circumstances which the defendant thus offers to prove. 
Whether, if proved, they will operate upon the mindsof a jury so as to 
reduce at all the amount of damages, is still uncertain, and this uncer- 
tainty necessarily takes from them the character of a legal bar, in 
whole or in part, to the plaintiff’s recovery. The true and sole design 
of this new provision in the Code, is to enable a defendant, by giving 
notice of his intention, in his answer, to prove upon the trial circum- 
stances in mitigation of damages, even when he has pleaded and 
failed to prove the truth of a defamatory charge, thus relieving him 
from the operation of the rule, which was established as law by the 
memorable decision of the Court of Errors in Root v. King. 

Perhaps there are few who have reflected upon the subject, who 
will not approve of this design, although some may be disposed to 
think, that its object might better have been attained by a direct re- 
peal of an objectionable rule of law, than by an anomalous change 
in the forms of pleading. 

It is an error, to suppose that the plaintiff can be prejudiced by the 
construction which I give to this new provision inthe code. By con- 
sidering the allegation of mitigating circumstances, not as a defence, 
but asa notice merely, the plaintiff will be freed from the necessity 
of replying, as well as of demurring to this part of the answer, and 
will have his election upon the trial, to controvert the truth of the 
facts alleged, or deny their admissibility in evidence. The Code in- 
deed provides, that every material allegation in a complaint or 
answer, which is not specifically controverted by the opposite party in 
his answer or reply, must be taken as true (Code, § 168) ; but the effect 
of this provision depends entirely upon the interpretation of the word 
“materia].” And asthe Code has not defined its meaning, it must of 
course, be understood in its old and established sense. Adopting this, 
no allegation can be deemed material, unless an issue taken upon it, 
whether of law or fact, will decide the cause, so far as relates to the 
particular cause of action to which the allegation refers. (Stephens 
on Pleading, 99, 130,240.) Hence a defendant was not only not re- 
quired, but was prohibited, from taking issue upon matter in aggra- 
vation of damages stated in the declaration, since, whether such mat- 
ter be true or false, the plaintiff may still be entitled to recover. (1 
Ventris, 54. 1 Lev. 283. Stephens on Pleading, 243.) 

And, exactly for the same reason, a denial of circumstances in 
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mitigation would be an improper and immaterial issue. A plaintiff 
alleging matter in aggravation, if he relies upon it, although it is not 
traversed, must prove it upon the trial ; and such also must be the 
obligation of a defendant, who alleges mitigating circumstances 
which are not denied in a reply. 

I will allow the plaintiff to withdraw his demurrer upon payment 
of costs ; but if he wishes to appeal, I must render judgment against 
him. The plaintiff’s counsel acquiesced in the decision, and with- 
drew the demurrer. Upon a subsequent consultation with the other 
judges, they approved of the decision. 


Anprew S. Garrey v. Wm. Fow.er AND ANOTHER. 


PLEADING——-NOTICE TO AN ENDORSER. 


An averment in a complaint of due notice to an endorser, means notice in fact, not by con- 
struction of law. When the plaintiff relies upon facts excusing notice in fact, he must set 
them forth in the complaint. 


The action was brought to recover the amount of a check for Two 
Hundred and Forty-six dollars, payable at the Mechanics’ Bank 
Association, and which, the complaint averred, had been made and 
delivered by the defendants to the plaintiff for value received. The 
complaint also averred, that the check had been duly presented at the 
bank, and payment there requested and refused ; and added, “ of which 
such presentment, request and refusal, the defendants had due notice.” 
The answer contained only a denial, upon information and belief, of 
the fact of notice ; and a motion was made to strike it out as frivolous 
or sham. The motion was founded upon the pleadings, and also 
upon an affidavit of an officer of the Bank, stating that the defendants 
had no funds in the Bank on the day the check was presented. 

H. D. Sedgwick, for the plaintiff, insisted that the answer was fri- 
volous, as tendering an immaterial issue, and as denying, upon infor- 
mation and belief only, a fact which must have beenwithin the know- 
ledge of the defendants; and he contended that, if not frivolous or 
evasive, it was a sham answer, upon the ground that the want of 
funds in the Bank was equivalent to notice, and the answer was there- 
fore false, as denying that fact. He cited upon the first point, Story’s 
Eq. Plead. §854; 1 Hoff. Chan. p. 277; Hall v. Wood,1 Paige, 406 ; 
Sto v. Littell. 3 Paige, 305, and many other cases ; and upon the 
second, Lunsdie v. Robertson, 7 East, 231; Stewart v. Eden, 2 Caines, 
121 ; Ogden v. Conley, 12 John. 274 ; Williams v. Mathews, 3 Cow. 
252; Norton v. Lewis, 2 Comstock, 488, and other cases. S. P. 
Nash, contra, referred to 5 M. & W., 418 ; 6 Adolph & Ellis, 502 ; 
Byles on Bills, 319, 320. 


Durr, J., (after consulting the other judges, and with their assent.) 
This answer cannot be struck out as frivolous, since, upon the face 
of the pleadings, the denial of notice is certainly a material issue ; and 
in judging of the materiality of an issue, I have no right to look be- 
yond the pleadings. Nor can the denial of notice, upon information 
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and belief, be regarded as evasive, since a notice may have been duly 
served, (by a delivery to a clerk or otherwise,) which never came to 
the knowledge of the defendants. The rule in equity upon which the 
plaintiff’s counsel relied, is only applicable where the fact, which is 
denied upon information, must necessarily have been, if true, within 
the personal knowledge of the party. 

As to the second ground of the motion, I may be entirely satisfied 
that the answer is put in merely for delay ; but, to justify me in 
treating it as a“ sham” answer, I must also be satisfied that itis false 
in fact, and was known to be soto the defendants. The answer is 
verified by the oath of one of the defendants, and whether a motion 
to strike out ananswer thus verified as “ sham,” can be entertained at 
all, may be seriously doubted. It is a question, however, which it is 
not necessary that I should now consider, especially as the objection 
was not raised by the counsel for the defendants. 

If the denial of notice is to be understood in its plain and literal 
sense, it is not pretended to be false. It is not asserted that notice 
of the demand and refusal of payment was in fact given, but it is 
contended that, as the want of funds in the Bank superseded the 
necessity of such a notice, and could be given in evidence under the 
general averment in the complaint, the denial ought to be construed 
we as the averment, and that, thus construed, it is certainly 

alse. 

The plaintiff’s counsel was probably justified in saying, that ac- 
cording to the decisions in this State, in suits upon promissory notes 
aod bills of exchange, facts excusing the necessity of a demand and 
of notice, although not stated in the declaration, might have been 
given in evidence, under the averments that the demand was made 
and the notice given ; but he was wrong in supposing that this lax 
and deceptive mode of pleading, which conceals from the defendant 
a knowledge of the facts upon which the plaintiff means.to rely, is 
sanctioned by the code. It is one of the merits of the code, that 
general averments and general issues, which conveyed no information 
to the opposite party, and were frequently construed in a sense not 
only different from, but directly opposite to, that which their terms 
imported, are now abolished. The plaintiff must now state in his 
complaint, all the facts which constitute the cause of action, and I am 
clearly of opinion that every fact is to be deemed constitutive, in the 
sense of the code, upon which the right of action depends. Every 
fact which the plaintiff must prove to enable him to maintain his 
suit, and which the defendant has a right to controvert in his answer, 
must be distinctly averred ; and every such averment must be under- 
stood as meaning what it says, and, consequently, is only to be 
sustained by evidence which corresponds with its meaning. 

In this present case, if notice was not in fact given to the defend- 
ants, it is upon the want of funds in the Bank, that the plaintiff’s 
right of action entirely depends. It is this fact which, if denied by 
the defendants, he will be bound to prove, and which he must therefore 
aver in his complaint, in order that they may admit or deny it in their 
answer. They have aright to say, that the averment in the com- 
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plaint, as it stands, means that notice was in fact given, not that it 
was not given and was unnecessary. Itis therefore such a notice, and 
not the want of funds, that they have denied. 

I observe, in conclusion, that the object of the new rules of plead- 
ing, which, as established by the judges, have prevailed in England 
for several years past, is in many respects the same as that of our 
code, and that, under these rules, it is now settled that facts dispens- 
ing with presentment or notice, such as absence of effects in the 
drawee’s hands, or a countermand of payment by the drawer, must 
be specially alleged in the declaration, and that proof of these facts 
is inadequate to the support of a positive averment of presentment, 
protest or notice. Byles on Bills, 319, 320. 

The motion in both its branches must be denied, but, as the ques- 
tions are in a manner new, without costs ; and I shall also permit the 
plaintiff, without costs, to amend his complaint, by striking out the 
averment of notice, and inserting one corresponding with the facts 
as they have now been disclosed. 








Court of Common Pleas. 


(City and County of New-York.) 
Before Judges DALY and WOODRUFF. 


[General Term.] 


Garret M. Maysee v. Joun SNirren. 
ALTERATION OF INSTRUMENT AFTER ITS EXECUTION—EVIDENCE—ESTOPPEL. 


An alteration in the date of a gencral release of all demands, &c., “ to the day of the date,” 
is a material alteration, and if made by the releasee, after execution by the releasor, and with- 
out his authority or assent, will avoid the release. 

Whether the alteration was made before or after the execution, is a question of fact to be sub- 
mitted to the jury. 

When such an alteration is apparent on the face of the release, and is not noted as made at 
or before the signing, the instrument may, nevertheless, be given in evidence without-pre- 
vious evidence of the time when the alteration is made, and the court cannot presume from 
the mere fact that an alteration appears on the face of the instrument, (whether under seal 
or otherwise,) that it was made after the signing. 

The instrument, with all the circumstances of its history, its nature, the appearance of the 
alteration, the possible or probable motives to the alteration or against it, and its effect upon 
the parties respectively, ought to be submitted to the jury, and they (or the referees in a 
case like the present) must determine whether the alteration was fraudulently made. 

The affidavit of a party is not in all cases conclusive evidence against him of the truth of what 
it contains. 

Such an affidavit will operate as an estoppel in pais in favor of a party whom the affidavit has 
induced to act upon the faith of it, in such wise that he would be prejudiced by a denial of 
its truth ; nor will a party be permitted to deny the facts, alleged by him in a judicial pro- 
ceeding, which have been acted upon by others through his procurement, so as to impeach 
their claims founded thereon. 

Whiere the defendant in this case had, in an application for his discharge under the insolvent laws of 








THE NEW-YORK LEGAL OBSERVER. 








Court of Common Pleas.—Maybee v. Sniffen. 





this state (called the two-third act), made affidavit that he was indebted to the present plaintiff 
in the amount claimed herein, but such discharge was denied, it is held that in an action by the 
plaintiff to recover the debt, the defendant was not concluded by his previous affidavit. He 
might show that the defendant was released by the plaintiff before the affidavit was made. 


This was a motion to set aside the report of referees. The action 
was in assumpsit. The defendant pleaded the general issue, and gave 
notice of set off. 

The plaintiff proved on the hearing before the referees, that the 
defendant was indebted to him in the sum of $2,755 40. In the 
month of February, or March thereafter, the defendant procured 
the greater part of his creditors to sign a petition for his discharge 
as an insolvent, and soon afterwards to give him a general release. 
It does not appear with certainty when the release was signed, nor 
where. 

Afterwards, and on the first day of July, 1847, the defendant pre- 
sented to Judge Ulshoffer, one of the Judges of the Court of Common 
Pleas in and for the City and County of New-York, his petition to be 
discharged as an insolvent under the two-third act, to which was an- 
nexed the usual affidavit in such eases in the following words :— 
“J, John Sniffen, do swear, that the account of my crediters and 
the inventory of my estate which are annexed to my petition, and 
herewith delivered, are in all respects just and true, and that I have 
not at any time, or in any manner whatsoever, disposed of, or made 
over any part of my estate for the future benefit of myself or m 
family, or in order to defraud any of my creditors; and that I have 
in no instance created or acknowledged a debt for a greater sum 
than I honestly and truly owed, and that I have not paid, secured to 
be paid, or in any way compounded with any of my creditors with a 
view fraudulently to obtain the prayer of my petition. 

“JOHN SNIFFEN.” 

Sworn and subscribed before me, 

this Ist day of July, 1847. 
M. Utsua@rrer, 1st Judge. 


There was annexed to the defendant’s petition a schedule of his 
creditors, with the amount due to each, in which the name of the 
plaintiff was inserted, and the amount of the debt due to him stated 
to be $2,755 40. ! 

The release was dated 27th day of May, 1847. It was apparent, 
from an inspection of the release, that the name of the month in the 
date which now appcars as May, was written over the word March, 
which was thereby partially obliterated. 

The release was actually signed in May, 1847, by one of the re- 
leasors, but there was no direct evidence given by either party on 
the trial whether the release was altered before or after it was signed. 

The release was offered in evidence by the defendant’s counsel on 
the trial before the referees, and it was objected to by the plaintiff’s 
counsel on the following grounds, to wit: 

1st. That it had been materially altered since its signature in 
several places there distinctly visible to the referees on the face of 
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the release, and that such alterations were made without the assent 
of the plaintiff, and that by such alterations the release was avoided 
and annulled. 

2d. That as the release was given without consideration, it is a 
mere nudum pactum, and not a discharge of the cause of action. 

3d. That the admission of indebtedness made by the defendant in 
this proceeding, to obtain his discharge as an insolvent, and his affi- 
davit of the truth of the schedule, on the first of July, 1847, long sub- 
sequent to the date of the release, are conclusive evidence that he 
owed the amount claimed to the plaintiff at the time, and absolutely 
estops him from setting up a prior release. The defendant will not 
now be permitted to show that he then swore falsely, that he then 
attempted to commit a fraud upon the court and upon his other 
creditors by a false petition to be discharged as insolvent. He is 
estopped from making a defence so fraught with fraud and injustice. 
Which objections were severally overruled by the referees, who ad- 
mitted the said release in evidence, to which decision the plaintiff’s 
counsel excepted. 

The plaintiff’s counsel, in summing up the case before the referees, 
stated and insisted upon such of the foregoing propositions of law 
embraced in the objections to the admissibility of the release in evi- 
dence, and urged that the evidence of a subsisting debt on the first 
day of July, 1847, was complete, if not conclusive, and requested the 
referees to report in favor of the plaintiff, which they refused to do, 
and reported that there was nothing due to the plaintiff from the de- 
fendant, to which ruling decision and report of the said referees, the 
said counsel for the plaintiff in due season, and in proper form of 
law, excepted. 

A motion was now made to set aside the report of the referees. 


P. Y. Cutler and G. Wood, for plaintiff, made and argued the fol- 
lowing Points: 

I. The objections made by the plaintiff’s counsel to the questions, 
proposed by the defendant’s counsel. to the witnesses on the hearing 
of this cause, were severally properly made, and the exceptions to 
the respective rulings of the referees well taken. 

II. The release was procured by fraud, and is therefore void. The 
court erred in rejecting Collyer’s testimony. 

Ill. The admission of indebtedness, made by the defendant in his 
proceedings in insolvency, and his affidavit of the truth of his sche- 
dule, on the first day of July, 1847, long subsequent to the date of 
the release, are conclusive evidence that the defendant did owe 
$2,756.40 to plaintiff at that time, and the defendant is by those 
proceedings precluded fram averring or proving the contrary. He 
will not be permitted to aver or prove that what he then swore to 
was false, and that he then was guilty of a fraud on the creditors 
and on the court. (Nicolls v. Downs, 4 Carr and Payne, 330; Free- 
man v. Walker, 6 Greenleaf’s Rep. 68; Watson y. Wace, 5 Barn. 
and Cress. R. 150; Harmer v. Davis, 7 Taunton, R. 577, 8. C. 1 
Moore, 300.) 
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IV. The promise that plaintiff, if he signed off, should lose nothing 
in any event with his sworn acknowledgment of indebtedness on the 
first of July, 1847, taken together, prove a new promise, which is of 
itself a sufficient answer to a voluntary release. The court would 
presume a new debt, created after the release was signed, and be- 
fore the oath was taken. (Welling v. Peters, 12 Serg. and Rawle, 
177. 

v If the court should be of opinion that both parties intended to 
commit a fraud on the court, then it follows that the whole transac- 
tion, and all the papers executed in pursuance of the design are mere 
nullities, and the original indebtedness remains, and may be recovered 
in the suit ; neither party can insist upon any part of the fraudulent 
agreement, or any paper executed in pursuance of it. (1 Story’s Eq., 
§ 294, 295, to 301, 302, and 306; 1 Brown’s Ch. Rep. 547, 548; Os- 
borne v. Williams, 18 Vesey, 378.) 


‘Theodore E. Tomlinson, for defendant. 


The report of the referees should be confirmed. 

I. The plaintiff claims a debt due for goods sold and delivered. 
This is very imperfectly proved by the evidence. 

II. The defence, as proved, consists—1st, Payment, by the assign- 
ment of the contract for “Puritan Church.” 2d, A set-off, for ser- 
vices as superintendant, at $20 per week. 3d, Of a general release. 

III. The objections to the release cannot be supported. Ist, That 
there was no alteration after the execution, is shown from the fact 
that the first signature was not put on it until the latter part of May. 
2d, If altered, it was perfectly immaterial, so far as this case is con- 
cerned. It made no difference, as to the claim, whether it was 
March or May. It was a question of fact forthe referee. 1 Chitty 
Con. p. 786, No. (1.) 

IV. The schedule of the defendant under the insolvent act cannot 
operate as an estoppel. An admission to have such an effect must be 
such ss was designed to influence the conduct of another, and upon 
which he has been induced to act. (Welland Canal Co. v. Hatha- 
way, 8 Wen. p. 483, Nelson, J.; 2 Cow. & Hill Notes, Phil.’s Ev. 
p- 200; 1 Phillips & Amos Ev., pp. 877, 378 ; Dezell v. Odell, 3 Hill 
215; Frost v. Saratoga Mutual Insurance Co., 5 Denio, 154; Truscott 
v. Davis, 4 Barb., 495; 2Smith’s Leading Cases, 531, &c.) 

V. The schedule does not have that effect, cannot estop the de- 
fendant from proving the release. It is, at most, but evidence as an 
admission, (Hart v. Newman, 3 Camp. 12, per Lord Ellenborough.) 

VI. There was no promise to pay the debt after the release. The 
only pretence is before and at the time of the assignment of the 
contract. 

VII. The pretence that the release is without consideration, and, 
therefore, void, is untenable; the seal imports consideration ; and if 
other is required, it is shown in the assignment of the Puritan Church 
contract ; the release was the consummation of the agreement as by 
witness Brinckerhoff. 
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VIII. As to the questions of fact, where the evidence is conflicting, 
the finding of the referees will not be disturbed by this court. (Baker 
v. Martin, 3 Barb., 634; Eaton v. Beauton, et al, 3 Hill,576; Keeler 
v. Firemen’s Insurance Co., 3 ib. 250; per Nelson, Ch. J., in Vander- 
bilt v. Eagle Ins. Co., 25 Wen. R., 668.) 

IX. A new trial will not be granted on the ground of the admis- 
sion of improper evidence, unless there be probable ground to be- 
lieve that injustice will be done. (Crary v. Sprague, 12 Wen., 41.) 


Woonrvrr, J.—Several questions were raised on the trial before 
the referees as to the admission and rejection of evidence, and ex- 
ceptions were entered to their ruling. But counsel for the plaintiff, on 
the argument of this motion, confined themselves to two questions 
only, and, no doubt, intended to rest their motion upon those alone. 

It is proper, however, to say that, upon referring to the questions, 
at folios 15, 16 and 36, of the case which are noticed on the plaintiff’s 
printed points, we cannot find in the ruling of the referees any ground 
for setting aside the report. 

The questions were clearly not irrelevant, for the time the release 
was executed was important in view of the plaintiff’s claim that 
it had been altered after it was signed by him, and the objection that 
a witness has already answered the same question, or that the sub- 
ject is exhausted, is addressed to the discretion of the court, which 
We cannot say was in this case so exercised as to prejudice the 
plaintiff. 

The rejection of the proof offered to be given by the plaintiff, that 
the defendant had practised a fraud upon Collyer, was proper. There 
was no pretence that the release which he induced Collyer to sign, 
was the release giyen by the plaintiff, nor that anything said or 
done to Collyer influenced the plaintiff, or was even communicated 
to the plaintiff, nor that the plaintiff knew that Collyer had signed a re- 
lease ; and, besides proving that the defendant had practised a fraud 
upon one of hiscreditors, in no legitimate sense tended to prove that 
he had also defrauded the plaintiff. There was nothing in the offer 
as made connecting the two releases, (if two were procured by the 
defendant,) so as to make the defendant’s fraudulent substitution of 
a release for a petition to be signed by Co'lyer any evidence that the 
defendant’s agent, Robins, when he procured the release from the 
plaintiff practised a similar fraud upon him. But the points upon 
which the plaintiff’s counsel rest their motion, are, 

First, That it is apparent, on the face of the release produced by 
the defendant, that the date has been altered, and it ought not, there- 
fore, to have been admitted in evidence. 

Second, That the defendant having, after the date of the release, 
made an affidavit, as a part of a proceeding to obtain a discharge 
from his debts as an insolvent,, in which affidavit he swears that the 
schedule of his debts annexed thereto is true, cannot now be 
permitted to show a previous release by the plaintiff of one of those 
debts set down in the schedule, and for the recovery of which this 
suit is brought. 
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It was, no doubt, apparent, from an inspection of the release, that 
the name of the mont. in the date which now appears as May, was 
written over the word March, which was thereby partially ob- 
literated. 

It is also plain that an alteration in the date of a general release, 
which purports to discharge the releasee from all claims and de- 
mands from the beginning of the world to the “ day of the date,” is a 
material alteration. 

Such an alteration made by the releasee, after execution by the 
relessor, and without his authority or assent, would avoid the release. 

But upon the question whether, when such alteration appears upon 
the face of the instrument, it is to be presumed, in the absence of ex- 
planation, to have been made before or after signing and delivery, the 
authorities are divided. 

In Rankin vy. Blackwell, 2 Johns. Ca., 198, it is said that an altera- 
tion appearing on the face of a nofe. unsupported by proof, is alone 
insufficient to avoid the note. 

In Jackson v. Jacoby, 9 Cow., 125. That an alteration appearing 
on the face of an instrument in a different ink from the residue, and 
not noted as made at or prior to the signing, is, perhaps, sufficient to 
call for explanations from him who would support it as genuine. 

In Jackson v. Osborn, 2d Wend., 559, it is said that when nothing 
appears but the fact of an erasure or interlineation in a material 
part of the deed of which no notice is taken at the time of the execu- 
tion, it is a suspicious circumstance, which requires some explanation 
by the party producing it. But the jury are to say whether the ex- 
planation is satisfactory. And, held, therefore, that a charge to the 
jury, that a party seeking to invalidate a deed for an erasure ap- 
pearing thereon, must show affirmatively that such erasure was im- 
properly made, was erroneous. 

In Smith v. McGowan, 3 Barb. Supm. Ct. Rep., 404, a majority of 
the court held that, although an alteration appearing on the face be 
a suspicious circumstance requiring explanation, it is not enough to 
exclude the instrument when offered as evidence. The explanatory 
evidence might be given afterwards, and be entirely satisfactory. 

In Prevost v. Gratz, Pet. C. C. R. 869, and Morris v. Vanderer, 1 
Dall., 67, it was held that the legal presumption from an alteration 
apparent on the face of the instrument, is, that it was made after the 
execution. 

In Johnson v. The Duke of Mul., 2 Stark., 278, the plaintiff was re- 
quired to prove that an alteration (apparent on the face of the in- 
strument) in the date of a bill was made before acceptance, otherwise 
the bill would be deemed void for want of a new stamp; and a like 
case is found in 8 Adolph. and El. 215, Knight v. Clements. 

In Henman v. Dickerson, 5 Bing, 183, in an action also on a bill of 
exchange, with an alteration in the amount appearing on its face, 
the court held that the party producing the bill must show that the 
alteration was made by consent of the parties, or before issuing the 
bill. 

And in Clifford v. Parker, 2 Mann. and Gr., 909, (3 Scott N. R., 
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233.) it is said that when the date of a will has been altered, it is the 
duty of the plaintiff to give some evidence of the circumstances under 
which the alteration was made. 

The like proposition is stated in 3 Carr. and Paine, 55, Bishop v. 
Chamber, but although the plaintiff gave no account, &c., it is left 
for the jury to say if an alteration was made afier the completion of 
the instrument. 

In this country it was held, in Hill v. Barnes, 11 N. Hamp., 395, 
and in Humphrys v. Guillow, 13, Ib. 385, that the alteration of a note 
apparent on its face, must be presumed to have been made after exe- 
cution and delivery. But it is said in the first case, that the jury 
may be satisfied in some cases from an inspection of the paper 
itself, that the alteration was before the signing. See, also, to a 
similar purport, Com. & Ril. Rd. Bank v. Lum., 7 How. Miss. R., 414, 
and 1 How., 104. 

So as to the erasure of the name of one of several obligors in a 
bond, the obligee must account for the alteration. Barrington v. 
Bank of Washington, 148. and R., 405. 

But in Simpson v. Stackhouse, 9 Barr., 186, the court held that the 
onus of showing that an alteration in a negotiable instrument was 
lawfully made is on the holder, but that in other instruments it 
seems the presumption is in favor of the validity of the instrument 
till the contrary appears. 

In Gooch v. Bryant, 1 Shep., 386, held that an alteration of a 
figure in the date of a note was not of itself evidence that the altera- 
tion was made after execution and delivery, it is a question of evi- 
dence to be submitted to the jury. . 

In Cumberland Bank vy. Hall, 1 Halst., 215, it was held that the 
law would not presume an alteration which is apparent on the face 
of the instrument to have been made after its execution, but that it 
is a question for the jury. 

Davis v. Carlisle, 6 Ala., 707, is to the same purport. 

In Crabtree v. Clark, 7 Shep., 337, it is said to be a question for the 
jury, though no explanation is offered; and an instruction by the 
court that the note is void, if the alteration be not accounted for by 
the plaintiff, is erroneous. 

In Pallen v. Shaw, 3 Dev., 238, it is said that if an alteration in a 
bond be prejudicial to the obligee, it will be presumed to have been 
made before the execution; and in Matthews v. Coalter, 9 Missouri, 
705, held that the law presumes an erasure or interlineation to have 
been made before it was signed, unless the instrument is suspicious 
on its face. When it is so considered by the court, then no presump- 
tion arises, but it is left to the jury. 

In Wilson v. Henderson, 9 S. and M., 375, it is held to be a ques- 
tion for the jury, whether the alteration was before or after delivery, 
and in determining this fact, they may consider the nature of the 
alteration, as whether advantageous to the holder or not. 

And in Beeman v. Russell, 20 Verm. R., 205, it was held that an 
alteration, if nothing to the contrary appear, should be presumed to 
have been made at the time of the execution and delivery ; but that 
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generally the whole inquiry, whether there has been an alteration, 
and whether in fraud of the other party, to be inferred from the face 
of the instrument or from other proof, is to be left to the jury. See, 
also, Baily v. Taylor, 11 Conn., 531. 

In this conflict of opinion, it appears to me that the sensible rule, 
and the rule most in accordance with the decisions of our own state, 
is, that the instrument, with all the circumstances of its history, its 
nature, the appearance of the alteration, the possible or probable mo- 
tives to the alteration or against it, and its effect upon the parties 
respectively, ought to be submitted to the jury, and that the court 
cannot presume from the mere fact that an alteration appears on the 
face of the instrument, (whether under seal or otherwise,) that it was 
made after the signing. 

Some alterations may be greatly to the disadvantage of the holder 
or party setting up the instrument. Shall it be presumed that he 
made them unlawfully against his own interest? Others may be in- 
different as to him and favorable to some other—no presumption in 
such case can exist against him. 

In the present case, however, the party setting up the release was 
not entirely without evidence throwing light on the subject of the 
alteration, so that whatever might be the presumption, had nothing 
appeared but the altered date, there was enough to entitle the re- 
lease to be received as evidence for the consideration of the referees. 

The witness, Robins, testified that Mandeville and Field signed the 
release before the plaintiff signed it. 

Field testifies that he signed it in the latter part of May. 

This is some evidence that the instrument now bears its true and 
proper date, 7. e. of the time when it was signed, and, consistently, with 
entire fairness explains the alteration. When to this is added, that in 
respect to the claims of this plaintiff, there was no motive to any 
alteration—(for, whether dated in March or May, the release, if oth- 
erwise valid, was alike effectual)—the inquiry became, in every 
point of view, a proper one for a jury or the referees. 

There was, therefore, no error on the part of the referees in re- 
ceiving the release in evidence, so far as alteration was urged as an 
objection, and having received it, we must conclude from their report 
that they found as a matter of fact that it had not been vitiated by a 
fraudulent alteration. 

The remaining question is, whether the defendant’s affidavit of his 
indebtedness to the plaintiff was conclusive upon him, so that he was 
precluded from setting up the release as a defence. 

In or about March 1847 the plaintiff and other creditors of the 
defendant united with him, in a petition for his discharge from his 
debts as an insolvent, under the statute authorising such discharge 
on the petition of the insolvent and creditors to the amount of 
two-thirds of all of his indebtedness. 

And the plaintiff, in compliance with the statute in that behalf 
annexed to the petition an affidavit that the defendant was indebted 
to him in the sum for which this present suit is brought. Before the 
petition and affidavit were presented to the Judge the plaintiff exe- 
- VOL. X. 4 
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cuted a full release and discharge to the defendant of all claims 
and demands, &c., to that date, but did not withdraw his name from 
the defendant’s petition nor require the defendant to return his affida- 
vit, thus leaving it in the power of the defendant to impose upon the 
Judge and upon other creditors by representing the petition to be 
signed by creditors when he had in his pocket the release of several 
of the very debts named in his schedule, which debts were the sub- 
ject of computation tomake up the two-thirds in amount, to give 
the Judge jurisdiction and secure a compulsory discharge from those 
who had not signed the petition. 

And accordingly with the release from this plaintiff and other 
creditors in his pocket, the defendant in July presented the petition 
to the Judge, and at that time made oath before him that the account 
of his creditors therewith delivered was in all respects just and true. 
This is the oath upon which the plaintiff now relies to destroy the 
release or exclude it from the consideration of the referees. Credi- 
tors appeared and objected to the defendant’s discharge, and for some 
reason not disclosed by the evidence before us it was denied. 

The plaintiff having now brought suit for the debt originally due 
to him, now insists the defendant’s affidavit operates as an estoppel 
in pais, and that he cannot be permitted, by setting up the plaintiff’s 
release, to prove in this action that he swore falsely when he pre- 
sented his petition as an insolvent and thus endeavored fraudulently 
to obtain a discharge. 

These are strong reasons for holding this defendant strictly to the 
presumption that he swore truly when he presented his petition, and 
regard for the integrity of judicial proceedings forbids that-a party 
to a record should be permitted to impeach the verity of what he 
has himself made the foundation of its validity. 

We have no hesitation in saying that in any matter founded upon 
the proceeding sought to be contradicted, or growing out of the 
assignment and discharge obtained in reliance upon the affida- 
vit in question this defendant would not be permitted to deny the 
truth of the affidavit. Illustrations of a like character may be found 
in Harmar v Davis, 7 Taunt., 577-8. In an action against the de- 
fendant by the assignees of a bankrupt, it appeared that it was upon 
the petition of the defendant, supported by his own affidavit, that the 
bankrupt owed him £303 that the commission issued. The court 
held that it was not competent for the defendant to deny that the 
bankrupt owed him this sum. That the assignees, deriving title 
under the commission sued out by the defendant, he could not im- 
peach that title by insisting that in fact the bankrupt owed him 
nothing, or a sum too small to support the commission. 

Ledbetter v. Salt, 4 Bing., 623, is to the like effect. 

And in Watson v. Wace, &c., 5 Barn. and Cres., 150, a debtor in 
custody obtained his own discharge upon an application founded upon 
the fact of his own bankruptcy, and that his detaining creditor had 
proved the debt under the commission in bankruptcy. It was held 
that he could not afterwards, in an action against the assignees, dis- 
pute the validity of the commission. 
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But it by no means follows from this, that every proceeding in 
court, and every affidavit made by a party to a judicial proceeding, 
concludes him in a matter not connected therewith nor founded 
thereon. 

It was urged that this defendant ought to be concluded by his 
attempt at fraud, that having, by his falsehood, given the judge ap- 
parent jurisdiction of his proceedings as an insolvent, in which he 
might have been successful, he ought not to be permitted to defend 
this action by alleging the fraud, which he virtually does by setting 
up the present release. 

I cannot regard the plaintiff as in this respect in any better posi- 
tion, nor entitled to any more favorable regard. 

If the defendant attempted a fraud, he had the assistance of the 
plaintiff. The plaintiff aided him by his petition and his oath. If 
the petition and the oath were literally true when signed by the 
plaintiff, they became false the moment the release was signed ; and 
if there was fraud in the matter, the plaintiff, by suffering the de- 
fendant to retain his petition and affidavit after the release was 
given, was as guilty of the fraud as the defendant himself. 

In this aspect, the case stands thus:—The plaintiff showed a 
prima facie cause of action. The defendant produced a release, 
which, according to its purport, is a complete defence. The plaintiff 
thereupon, avers, that by a joint fraud attempted to be practised by 
the defendant and himself upon the court and other creditors, the de- 
fendant is estopped to set up the release as a defence. To thisI can- 
not subscribe. This is in effect an attempt of the plaintiff to avoid 
his own solemn release by setting up a fraud in which he united with 
the defendant. I think rather the fraudulent transaction should, as 
between this plaintiff and defendant, be disregarded altogether, and 
the plaintiff be left to avoid the release if he can upon other principles. 

There are two grounds upon which it is insisted that this affidavit 
may operate as an estoppel zn pais, or as a conclusive admission not 
open to contradiction. 

First. Because it has been acted upon by the defendant, and he has 
thereby gained an advantage. Second. That it is against public 
policy to permit a party thus to practise an experiment upon our 
judicial proceedings, and afterwards deny the facts upon which those 
proceedings rest. 

Many examples under the first named ground, and various illustra- 
tions of the principle, are mentioned in 1 Greenl. Ev., § 207, but I ap- 
prehend the principle is not broad enough to reach the present case. 

It is not an admission which has been acted upon by the party 
making it alone, but one acted upon by others, who would be preju- 
diced in consequence, if he were suffered to deny it, that is conclusive. 

Mr. Greenleaf says they are “ admissions,” which have been acted 
upon by others, which are cenclusive against the party making them, 
in all cases between him and the person whose conduct he has thus 
influenced, and it may be added, whose rights have been affeeted by 
a reliance on the truth of the admissions. 

And, therefore, had this defendant obtained a discharge under his 
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petition and affidavit, supported by the petition and affidavit of the 
plaintiff, neither of them could have been permitted (as already sug- 
gested above) as against the trustees to be appointed, or other parties 
to that proceeding, to deny the truth of their respective affidavits so 
as to affect the regularity or integrity of the proceeding. 

The general rule, governing admissions of this character, is stated 
in the Welland Canal Co. v. Hathaway, 8 Wend., 483, by Nelson, J. : 
“ A party will be concluded from denying his own acts or admissions, 
which were expressly designed to influence the conduct of another, 
and did so influence it, and when such denial will operate to the in- 
jury of the latter”—-(see the cases cited.) 

This rule is almost in yery terms adopted in Dezell v. Odell, 3 Hill, 
219, and the caution to be observed against extending this species of 
estoppel beyond the strict limits of this rule, is strongly urged by 
Bronson, J., who thought the facts in that case were not within it. 

In Frost v. Saratoga Mutual Ins. Co., 5 Denio, 154, and in Trus- 
cott v. Davis, 4 Barb., 495, the rule is Jaid down with the same care- 
ful limitations, ; , 

In this aspect, it makes no difference that the admission is sworn to. 

In Nichols v. Downs, 4 Carr. and Payne, 330, it was said by counsel, 
that when this objection was urged before Lord Ellenborough, to an 
action on a bill of exchange, that the plaintiff had not inserted it in 
his schedule of assets in a proceeding under the insolvent debtor act; 
his lordship said that a man was not to be cheated out of what was 
really due to him because he had attempted to cheat his creditors. 

In Ellis v. Watson, 2 Stark., 453, the sworn entry by the defendant 
at the Custom House, that himself and certain others were partners, 
was held not to conclude him, so that he might not prove that he was 
not a co-partner, the suit being by a person who had not acted upon 
the faith of the entry. It would haye been held, otherwise, in favor 
of the government. See, also, Thomas v. White, 1 Tyrwh, and Grang. 
110. 

It cannot be said that the affidavit now in question was an admis- 
sion made to the plaintiff to induce him to any act, on his part, or 
that he has acied upon it, or in reliance upon the defendant’s truth- 
fulness therein, or that by reason of anything done or suffered by him 
founded upon that affidavit, he will suffer injury if the defendant be 
permitted to deny it. It is not an estoppel within the cases above 
mentioned. 

Is it against public policy to permit him to deny it? 

I have already suggested that a party will not be permitted to 
deny the facts alleged by him in a judicial proceeding, which have 
been acted upon by others through his procurement, so as to impeach 
their claims founded thereon, as in the cases cited above from 7 
Taunt. and 4 Bing. and 5 Barn. & Cres., but these fall legitimately 
and properly within the other rule above stated. . 

It is said that in some cases connected with the administration of 
public justice and of government, admissions are held conclusive on 
grounds of public policy—as that he who has given money to another 
for his vote, shall not deny his right to vote—an intermeddler with 
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the goods of a deceased, shall not deny that he is executor—and 
some other cases mentioned by Greenleaf, and in the notes to his 
second éditiop, § 210, of vol.1. But none of them go to the extent 
of including a case like the present. 

Freeman v. Walker, 6 Greenl., 68, goes further than any other that 

I have found, in which a sworn denial of any fraud on the part of the 
ship-master, made by the owner in an application for the release of 
his ship from forfeiture, which was granted by the Secretary of the 
Treasury, was held to conclude the owner in an action by the mas- 
ter against him for wages, in which he desired to prove the master’s 
misconduct. If this case is to be deemed law, it must be, I think, from 
the jealousy with which frauds upon the state itself are guarded 
against, and the rigorous rules with which the revenue laws are fenced 
about, both in England and in this county. Nicholls v. Downs, 4 
Carr. and Payne, 330, as well as the case referred to by counsel, 
shows that such an affidavit as the present does not conclude the 
party because it was used or attempted to be used in a judicial pro- 
eeeding for his advantage, when its truth is questioned in a suit not 
founded upon such proceeding, nor affected by it. That was not a 
ease in which the debtor swore falsely as to what he owed, but in 
which his schedule did not contain the debt he now claimed to be due to 
him ; and it urged that as his schedule purported to contain all his 
assets, he was estopped now to claim that a debt not therein men- 
tioned was due. Surely, public policy, if it applied at all to such 
cases, would seem to require that what might properly be regarded 
as a fraudulent attempt to keep back from his assignees and from his 
creditors a portion of his assets, should be punished by withholding 
from him all hope of the future recovery of the debt. But it was not 
so held. It was deemed avery strong circumstance for the jury, but 
not conclusive. 

The same is held of an answer in Chancery, Doe v. Stecl, 3 Camp., 
115, and of a Bill in Chancery, Doe v. Sybourn, 7 T. R., 3. 

This, in my judgment, is the true character of the affidavit—it was 
asolemn admission of the debt—-it was entitled to great weight as such. 
It would go far to support any claim to avoid the release, if there 
was the slightest evidence to invalidate it. In the absence of any 
explanation or history of either the one or the other, it might over- 
come the release ; and it was proper to be considered by the referees, 
in connection with all the circumstances alleged and proved by the 

arties. The cases cited by the piaintiff’s counsel, (Peacock v. Haines, 

0 East., 104 ; Radford v. McIntosh, 3 T. R., 632 ; Dickerson v. Cow- 
ard, 1 Barn. & Ald., 677, and Borryman v. Wise, 4, T. R., 366) are 
all regarded as admissions proper to go to the jury, but it was 
neither urged nor held that they were conclusive. 

Entertaining these views, we conclude that the evidence was 
properly received, and that the finding of the referees upon the facts, 
(under circumstances of no little embarrassment and uncertainty 
respecting the true relations of the parties under all the evidence re- 
lating as well to the release as to the alleged payment by transfer of 
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the church contract, and especially when the good faith of both par- 
ties is involved in such doubt,) ought not to be disturbed. 

The motion to set aside the report of the referees must be denied, 
with costs. ’ 





Before the Hon. D, P. INGRAHAM, First Judge. 
Special Term, at Chambers, December, 1851. 
Stvecony Witcox against James Gorpon Benner. 


MOTION TC SET ASIDE ORDER DISMISSING COMPLAINT. 


Whether a non-suit is properly granted or not, cannot be reviewed on a motion to set aside 
the judgment on the ground of surprise. 

Where the defendant furnishes a copy of pleadings on which the action is tried and the 
question is discussed on the trial whether such copy is correct or not, it cannot be afterwards 
considered as a ground of surprise to set the judgment assigned. 

A motion made for a new trial on the ground of surprise will not be granted on the 
ground that the counse was surprised at the decision of the court. 

The 174th section of code does not apply to such a case. 


This was a motion to set aside the order dismissing the complaint. 
The facts sufficiently appear in the opinion of the Court. 


J. Palmer, for the Plaintiff. 
B. Galbraith, for the Defendant. 


Incrauam, First Judge—In this case the defendant served an 
amended answer after areply and notice of trial. The plaintiff 
omitted to reply, but went to trial. Upon the trial he was nonsuited 
on the pleadings. The Court held the new matter in the answer as 
admitted for want of a reply, and dismissed the complaint. 

The plaintiff now moves to set aside the order of dismissal of the 
complaint. 

1. Because the Judge erred in his decision on the motion. : 

This cannot be reviewed by another Judge on a motion. If the 
plaintiff thinks there was error in the Judge’s decision he must appeal 
to the General Term or apply to the Special Term on a case or bill 
of exceptions. 

2. Because the amended answer was irregularly served. 

Whether it was so or not does not appear in these papers, inas- 
much as no time is stated when the answer, reply or amended answer 
was served. 

3. Because the copy pleadings furnished by the defendant to the 
Court on which the case was disposed of were incorrect. 

The copy of the complaint handed to the court is a copy of the 
complaint as served on the defendant ; the alleged difference is in the 
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word “ Indictment” being used instead of “Indictments.” In the com- 
plaint served the word is inthe singular, and the same as the copy used 
in court. Thisisall that can be required of the defendant in furnish- 
ing pleadings, He answers the complaint as served on him. He 
prepares for trial on such complaint as served, and is bound by no 
other. Besides, the plaintiff had his attention drawn to this part of 
the complaint upon the trial. He knew then, and should have sub- 
mitted to the Court correct pleadings ifthere was such an error. It 
appears by the affidavit that the plaintiff merely stated the allega- 
tion as he supposed it was in the pleading, and when told that it was 
not in the complaint appears to have made no further objections. 

It is evident from reading the preceding part of the complaint 
that no such case could exist. It says there is an indictment against 
Simon Wilcox, and then afterwards says, “ The trial of Simon Wilcox 
on the indictment, &c. “It would be nonsense to say indictments in 
the last sentence where there was only one indictment on which 
Wilcox could be tried. 

4. And lastly, because the plaintiff’s counsel wassurprised by the 
decision of the Court, and asks to be relieved because he was guilty 
of mistake or excusable neglect, under section 174 of the code. 

That a counsel is surprised by the decision of a court on the trial 
of a cause is not an uncommon thing—generally one side or the other 
is surprised at the termination of the cause. But it never yet has 
been held that such surprise was the ground of granting a new trial. 
If the decision was right then, although the counsel was surprised, it 
ought not to be reserved. If it was erroneous, it cannot be corrected 
on this motion. 

Nor do I think an error of this kind comes within the meaning of 
the words, “ through his mistake, inadvertence, surprise or excusable 
neglect,” in the 174 section of the code for which a party is to be re- 
lieved from a judgment. That was intended to relieve a party from 
a judgment obtained by default, but not upon a trial. 

If it be conceded that verdicts and judgments upon trials of 
causesare to be set aside because the counsel is surprised at the deci- 
sion, or because the party has committed errors in his pleadings, there 
will be no end to litigation, and every contested case can be opened 
either because the counsel is surprised at the result of the case, or 
because he finds, after trial, that he might have made a better case 
on different pleadings. 

There may be a case where the discretion of the Court in granting 
a new trial might be properly exercised for such a cause, but if such 
a case ever should arise it must be in a much stronger one than the 
present, and one entitling itself to much more favorable considera- 
tion than appears on these papers. 

I think the motion must be denied, with $10 costs. 
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Epwarp L. Hoveuton anp oruers against Joun W. Larson. 
[Same Term.] 


AMENDMENT OF ANSWER UNDER THE AMENDED CODE oF 1851. 





A defendant will not be permitted to amend his answer, by adding a new ground of defence, 
where the twenty days after service of the answer has elapsed. 


The points presented on this motion appear in the adjudication. 
J. W. Latson, defendant, in person. 


C. B. Smith, for plaintiff. 


Incrauam, First Judge.—This is a motion to amend an answer by 
adding an entirely new ground of defence more than twenty days 
after the service of the answer has expired. 

Under the 173d section of the code of 1849, this amendment could 
have been allowed, that section providing that the pleading might be 
amended by inserting allegations material to the case. 

By the present code the system of amending pleadings is materi- 
ally altered ; such amendments now are confined to the period of 
time within 20 days after answer or after service of answer or de- 
murrer, and this can be done of course without motion, sect. 172. 

At any other time the Court on motion may amend a pleading in 
furtherance of justice, but such amendment must not change substan- 
tially the defence, sec. 173. 

The amendment of this section altering it so materially must be 
considered as intended to prevent the plaintiff from setting up any 
new claim in his complaint, or the defendantfrom setting up any new 
defence in his answer after the 20 days have expired. 

These provisions will not allow the amendment proposed. Jn some 
cases the rule will operate harshly, but in the present case the de- 
fence sought to be set up is one of a technical character not going 
to the merits and its exclusion under the circumstances cannot work 
injustice to the parties. 

Motion denied without costs, as the question is new. 











Superior Court. 
(For the City of New-York.) 
ALL THE JUDGES PRESENT. 


January 5th.—It was ordered that the Hon. Thomas J. Oakley be 
and he is hereby re-appointed Chief Justice. 








Common Pleas, 
(For the City and County of New- York.) 


The Hon. D. P. Ingraham was re-appointed First Judge of the 
Court of Common Pleas. 








re Re eT 





